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EDITORIAL NOTES. 


The Supreme court of the United States in Capital Traction Co. v. 
Hof, 19 Sup. Ct. Reporter 580, April 11, 1899, has decided that a trial 
before a justice of the peace and a jury is not a “trial by jury” within the 
meaning of the seventh amendment to the Constitution, which declares . 
that “in suits at common law when the value in controversy shall exceed’ 
twenty dollars the right of trial by jury shall be preserved.” The court 
says: ‘Trial by jury in the primary and usual sense of the term at the - 
common law and in the American constitutions is not merely a trial by a 
jury of twelve men before an officer vested with authority to cause them ; 
to be summoned and impannelled to administer oaths to them and‘to: 
the constable in charge and to enter judgment and issue execution on: 
their verdict,.but it is a trial before a jury of twelve men in the presence 
and under the superintendence of a Judge empowered to instruct them 
on the law and advise them on the facts, and, except on anacquittal 
of a criminal charge, to set aside their verdict, if in his opinion itiis* 
against the law or evidence. This proposition has beer so generally 
admitted and so seldom contested that there has been little occasion for 
its distinct assertion. Yet there are unequivocal statements of it to. be > 
found in the books.” Citing 2 Hale Com. Law, 5th Ed., 147-156; Hale - 
P. C., 33; Lamb v. Lane, 4 Ohio St., 167, 177, 179; Opinion of the Jus- 
tices, (1860), 41 N. H. 550, 551; U.S. v. 1323 Bags of Merchandise, . 
(1863), 2 Sprague, 88; Fed. Cas. No. 15964; Railroad Co. v. Putnam, 
(1886), 118 U. S. 545, 553; U.S. v. Phila. & R. R. Co., (1887), 123 U. 
S. 113, 114. The court said that a justice of the peace by the common 
law of England had no jurisdiction in civil suits, and that in this coun- 
try before the Revolution, when a jury trial of any kind was had in an action’ 
begun before a justice of the peace, it was given in one of two ways, 
either on an appeal before a higher court, or as in New York and New 
Jersey by providing for a trial before a justice with a jury of six men, 
and so, the court said, a trial by a jury of twelve men before a justice of 
the peace, being unknown in England or in America before the Declara- 
tion of Independence, can hardly have been within the contemplation of 
Congress in proposing the seventh amendment, and the:court held that> 
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a justice of the peace was not one of the inferior courts of the United 
States, and that a trial before such a justice and a jury was not a trial by 
jury. It was held, however, that the right of trial by jury was suf- 
ficiently preserved by a_ provision for a new trial before a court and a 
jury giving bond to prosecute the appeal. 

The Supreme court is mistaken in assuming that the trial by a jury 
of twelve men was not known in New Jersey prior to the adoption of 
the seventh amendment in 1789. It was provided for by the act of the 
Legislature passed June 5, 1782, (Wilson, p. 263). There is no declara- 
tion in the original Constitution of New Jersey that the right of trial by 
jury shall remain inviolate, but when this provision was inserted in the 
Constitution of 1844, it seems to have been assumed that a trial by a 
justice of the peace and a jury of twelve men was a trial by jury, for it is 
declared in the same section, (Art. I, sec. 7), that the Legislature may 
authorize the trial of court suits when the matter in dispute does not 
exceed fifty dollars by a jury of six men. In this state, however, there 
has been ever since 1820 a provision for an appeal to the Common Pleas 
from the judgment of a justice and a jury, with a new trial by jury before 
the higher court. (Act of Nov. 17, 1820). 

The District court acts taking away the general right of appeal on 
questions of fact would not come within the decision of the Supreme 
court, because a District court judge with power to rule on questions 
of law is no doubt a court in the true sense of the word, and a trial be- 
fore such a judge and a jury of twelve men, or even of six men under 
our Constitution, would certainly be considered a “trial by jury.” 

It may be interesting to refer to the early statutes of New Jersey, 
providing for trial by jury before the court for the trial of small causes. 
The act of 1665 in East New Jersey provided that in the “Monthly 
Courts,” causes under forty shillings should be tried by two or three 
persons chosen by the town yearly without a jury. (Leaming & Spicer, 
99). In 1682 was passed an act to erect a court for the trial of small 
causes in which cases under forty shillings were to be tried by two or 
three persons without a jury, (L. & S. 229). 

The act of 13 Geo. II, in 1740, seems to have been the first Colonial 
act giving justices of the peace jurisdiction over court suits under five 
pounds. The act is not found, but is referred to in Allinson, p. 119. 

There was a similar act in 17 Geo. II, 43, 1743 referred to in Allin- 
son, p. 137. In 22 Geo. II, c. 100, 1748; Nevill, 388, the act to erect 
and establish courts for the trial of small causes provides that in every 
case in which the real debt or demand exceeds forty shillings, it shall 
be lawful for either party to demand a trial by a jury of six men. A sim- 
ilar provision was contained in the act of 1 Geo. III, c. 152, 1760; 2 
Nevill, 337, and in that of 15 Geo. III, c. 623, 1775; Allinson 468. By 
an act of the State Legislature, passed June 5, 1782, provision was first 
made for a jury of twelve men in cases exceeding six pounds.  (Wil- 
son, p. 263). By the act of March 15, 1798, (Paterson, p. 313-316), it 
was provided that either party might demand a trial by a jury of six 
men if the demand be for five dollars and not exceeding sixteen dollars, 
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and if it exceeds sixteen dollars a jury of twelve men. Appeals were al- 
lowed only in case of a judgment not upon a verdict or a report of a ref- 
eree. The first provision for an appeal from a judgment of a justice 
upon the verdict of a jury seems to have been the act of Nov. 17, 1820, 
above referred to. Elmer’s Digest, p. 290; Har. Rev., p. 796. 

° E. Q. K. 





DOCUMENTARY EXCEPTIONS TO THE RULE AGAINST 
HEARSAY. 


’ 


For the purposes of this article the word “hearsay” includes testi- 
mony as to what a person, not a party nor a witness, wrote, as well as 
testimony as to what he said. There is no rational distinction between 
the two, although, I believe, there are writers who have attempted to 
establish such a distinction. With a few exceptions, the common law 
rigorously excluded hearsay evidence from all judicial inquiries. While 
the civil law and the canon law permitted it to some extent, and upon 
the same basis as the direct written testimony of witnesses who spoke 
from knowledge, its very character as hearsay, its immunity from the 
tests of cross-examination, and the ease with which it could be fabricated, 
rendered it of little force when opposed to the testimony of witnesses who 
spoke from direct observation of the facts to which they swore. The 
wisdom of the common law, in thus differing from the other two sys- 
tems, is a matter for the student, the theorist or the metaphysician rather 
than for the practising lawyer, who must accept the law as he finds it. 

The authors on evidence state that the following are among the 
means of proving facts: 

(a) Records or written entries made by public officers in discharge 
of duties imposed by law. 

(b) Entries or other writings against interest by persons who are 
deceased at the time of the use of such entries in evidence. 

(c) Entries made in the usual course of business by non-official per- 
sons who are deceased at the time of the use of such entries in evi- 
dence. Any entry, within the meaning of either of the classes (b) or 
(c) and subject to the rules governing those classes, although not accom- 
panied by the oath or affirmation of the person who made it, on proof of 
the latter’s handwriting, is evidence of the facts stated in it. 

(d) Entries in merchant’s account books, showing sales, etc. 

(e) Private memoranda by which a witness is permitted to assist his 
testimony. 

(a) ENTRIES BY PUBLIC OFFICERS. The evidential effect 
of records made by public officers in pursuance of duties imposed by law, 
is strictly limited to entries or writings made by them in performance of 
such duties.and within the province of such duties. The entries prove 
the fact stated in them without the production, as a witness, of the per- 
son who made them, but merely because they are made under the sanc- 
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tion of an official oath or of an official duty, for a misperformance of 
which a prosecution would lie. 

Nor need the death of an official who made the entry be proven. 
Such entries do not prove any fact which the officer was not by law 
obliged to make, for he could not be held to a legal accountability for 
falsely entering a fact which he was not in any wise bound to enter. 
Numerous cases exemplify this principle. Thus in England a marriage 
may be proven by the entry of it in a register kept by a minister of the 
established church showing marriage celebrated by him, the register be- 
ing one required by law (Starkie on Ev. 205, 206; May v. May, Strange 
1073; Lee v. Meecock, 5 Esp. C. 177); yet a register of marriage kept 
by a minister of a dissenting chapel was held to be inadmissible to prove 
marriages entered therein, because the latter register is not one which 
the law requires to be kept (Starkie, loc. cit.) In May v. May, (ante) it 
was held that the letters “B. B.” (intended to mean “‘baseborn”’) written in 
the day book used in making up the register of baptisms of a minister 
of the Establishment, constituted no evidence of the illegitimacy of the 
child at whose name in such register they were written; for the minister 
or clerk who had entered them was by law neither obliged nor author- 
ized to state in the register any facts as to the legitimacy of the child. 
So in Rex. v. Clapham, 4 C. & P. 26, Lord Tenderden held that a bap- 
tismal entry containing the date of the child’s birth was no evidence of 
that date, because the statute requiring the entry made no provision for 
entering the date of the borth. In D’Aigle v. Freyer, 13 L. J. N.S 
Chancery, an entry of a baptism at an ambassador’s chaplaincy, not be- 
ing required by law, was held to have no weight as evidence. In the 
notes to Price v. the Earl of Torrington, 1 Smith Leading Cases (last Am. 
Ed.) are many American decisions to similar effect. In Massachusetts, 
however, it has been held that an entry of a baptism made by a Roman 
Catholic priest contemporaneously with the baptism and in the course of 
his clerical duties, was evidence after the priest’s death of the fact of 
baptism, although the record was one not required by law. But this 
ruling was evidently based on the principle that the entry was in 
the usual course of business by a person deceased since the entry was 
made.. And the entry was held to be evidence only of the fact of bap- 
tism, not of collateral circumstances. 

And there is good reason for believing that the entry which was 
in question in Rev. v. Clapham, ante, ought to have been admitted as 
evidence of the date of birth, because the case shows that the entry was 
made in the usual course of business of a person, who was dead when 
the evidence was offered. 

A very recent decision in New Jersey declares that a baptismal rec- 
ord is admissible after the death of the clergyman who made it, to prove 
the fact of baptismal entry being in the usual course of prescribed duties 
although not required by law; Supreme Assembly v. McDonald, 30 
Vroom 248. 

The rule which limits the probative force of entries by public officers 
to such entries as the law requires of them is frequently exemplified in 
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decisions concerning the admissibility of records of recorders or registers 
of conveyances and mortgages. 

The record of a document which by law is not admissible to record 
is of no effect either as notice or evidence. The decisions which exem- 
plify this rule are too numerous to be even superficially considered in an 
article of suitable length for a law periodical. It is quite clear that many 
entries or writings which would be inadmissible as official entries, might 
be admissible in evidence as entries against interest, if offered in evidence 
after the death of the person who made them. Supreme Assembly v. 
McDonald, 30 Vroom 248 (ante) recognizes this distinction. On the 
other hand in the recent New Jersey case of Welland v. Krause, 42 At- 
lantic Reporter, page 835 (May 12, 1899), Mr. Justice Collins held that 
a written statement of a judgment of a court for trial of small causes, 
signed by the Justice for the purpose of docketing, was no evidence 
whatever of the existence of the judgment intrinsically or under any 
statute. But was not the statement a writing required by statute and 
within the official duties of the justice, and was it not, therefore, at least 
prima facie evidence of its contents so far as they were within the statute? 
That case showed that there was strong negative evidence against the ex- 
istence of the judgment. The Supreme court considered the weight and 
effect of that evidence, although the “statement” was the only evidence 
in favor of the existence of the judgment. If the statement was not 
evidence, why did the court consider the evidence contradicting it? 

The principle which excludes an official entry not within the official 
scope of the maker of it is strikingly shown in the case in which a non- 
recordable instrument has been recorded, and the record was after- 
wards offered in evidence as notice to a subsequent purchaser of the 


lands affected by the instrument. I have been unable to find any de- 
cision admitting in evidence such a record, by reason of its being made 
in the usual course of business by a person since deceased. An entry 


of a fact as distinguished from the recording of a document might be 
evidence of the existence of the fact on proof of the handwriting and 
death of the person who made the entry in the usual course of his 
business, but the difference between such an entry and a copy of a writ- 
ten instrument must be plain to every one who reflects that the copyist of 
the instrument must also adjudge that it is genuine, if his entry of it is to 
have any effect as evidence. : 

In Georgia the letter “C” written on a voting list, but not required 
by law, was held to be no evidence that the person opposite whose name 
the letter occurred was “colored.” And where the recorder or regis- 
ter is required to enter a summary or abstract of a legal effect of a docu- 
ment produced hefore him, but not recorded at length, such summary 
or abstract is no evidence of the facts stated; for the duty of the officer 
in determining the legal effect of a document is judicial in character. A 
statute providing that such an abstract should be conclusive evidence 
would be manifestly unconstitutional. And it may be doubted whether 
a statute making such an entry merely prima facie evidence, would be 
valid. 
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(b) ENTRIES OR WRITINGS AGAINST INTEREST. The 
second class of entries or statements in writing which are held to be evi- 
dence, although not testified to by the person who made them, includes 
entries or written statements of facts against the interest of the person 
making them. Such entries are admissible in evidence only after the 
death of such person, and are then competent proof of the facts entered. 
This principle seems to have been first firmly established in the common 
law by the decision of Lord Ellenborough in the case of Higham v. 
Ridgeway, 1 East 109, now also published with elaborate English and 
American notes in 2 Smith Leading Cases (last edn.) 384. In that im- 
portant case an entry in the diary of a man-midwife was as follows: 


“Wm. Fowden, Junr’s. wife 
filius circa. hor. 3 post merid, nat. &c. 
Wm. Fowden Jr. 1768 
Aprillis 22 Filius natus &c. 
Wife £1.6.1 
26 Haustus purg £0.15.0 
Pd. 25th Oct. 1768.” 


It was offered in evidence (after the death of the man-midwife) to 
prove the birth of the child (filius) therein mentioned, and was held to be 
admissible for the purpose because the word “paid” made the entire en- 
try one against the interest of the person making it. Since that note- 
worthy decision the doctrine has been firmly established in English and 
American law that a written statement of a fact which if sworn to by a 
witness would be received as evidence of that fact in court, is evidence 
of that fact if it be shown (1) that the. fact written was, at the time when 
it was written, against the interest of the person who wrote it, and (2) 
that the person who wrote it had died since he wrote it. It is perhaps 
not necessary to add that the entry or statement to be admissible must 
not be infected by any fault which make its contents inadmissible if the 
witness swore to them in court. Thus it must not be too general; nor 
will it be admissible if it states a mere conclusion; nor (semble) if it mere- 
ly states that the fact stated or entered was told by another person to him 
who wrote the entry or statement. Moreover the decisions on the point 
are unanimous that an entry of this class is evidence of all the facts 
stated in it, not merely of the part thereof which is against the interest 
of the person who made the entry. 

The English and American cases agree in holding that the inter- 
est required to make the entry admissible must be a pecuniary one. In 
a few of the American states the admissibility of the entry is not limited 
to cases in which the person who made it is dead, but is extended to 
cases in which he is entirely incapacitated from testifying. Fitch v. 
Chapman, 10 Conn. 8; Harriman v. Brown, 8 Lugh (Va.) 713; but see, 
contra, Currier v. Gale, 14 Gray 504. 

(c) ENTRIES OR RECORDS MADE IN THE USUAL 
COURSE OF BUSINESS BY PERSONS SINCE DECEASED. The 
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admissibility and the probative effect of documentary evidence of this 
class involved a more radical departure from the common law rule ex- 
cluding hearsay evidence than any principle necessary to support en- 
tries or other writings included in the two classes already considered. 
And it is a noteworthy and somewhat surprising fact that such depar- 
ture from common law rules happened at a earlier date than that of Lord 
Ellenborough’s decision in Higham v. Ridgeway (ante). It must be 
quite clear to the legal mind that a self-disserving writing or declaration 
is more creditable than one whose admissibility depends merely on its 
having been made in the usual course of business of the person who made 
it. The instinct of self-preservation, which is perhaps the strongest trait 
of our common human nature, prevents the fabrication of evidence which 
may be used against us. This characteristic of mankind is, however, 
weaker than the trait which in the ordinary affairs of life makes men 
truthful merely because they have no motive for falsehood. Price v. 
The Earl of Torrington, decided by Lord Holt in 1702, coming as it did 
at a earlier day than Higham v. Ridgeway, announced a rule of evidence 
having a weaker sanction in law and logic than the famous decision of 
Lord Ellenborough already mentioned. It is, however, of unquestiona- 
ble authority at the present day. | Evidence which is considered to be 
admissible under Price v. The Earl of Torrington being of a weaker na- 
ture than evidence admissible within Higham v. Ridgeway, is more care- 
fully criticized by courts and judges and is subject to more than one im- 
portant limitation. The entry is required to be contemporaneous with 
the time of the fact entered, and it is evidence merely of the facts which 
were in the usual course of the business of the person whose duty it 
was to make it, while in strong contrast to this rule an entry admissible 
as being against interest is evidence of everything stated in the entry, 
whether against interest or not, and whether or not made at the time 
of the occurrences stated in it. In both of these important particulars 
the case differs from Higham v. Ridgeway. An entry against the in- 
terest of him who makes it is admissible in evidence without regard to the 
time when it is made, and proves prima facie all facts stated in it, though 
some of them may not be against the interest of their maker. — Rk. v. 
Churchwarders of Birmingham, 1 B. & S. 763; R. v. Governors &c., of 
Exeter, L. R., 4 Q. B. 341. 

The facts provable by entries or memoranda made in the usual 
course of business by a person since deceased are of an almost infinite 
variety. The following are but a very few of the American cases: Welsh 
v. Barrett, 15 Mass. 380, in which a notary’s memorandum book was 
used to prove demand and notice against an indorser; Kennedy v. 
Doyle, 10 Allen 161, in which a baptismal record was accepted to prove 
date of baptism; although in Weaver v. Lyman, 52 Md. 708, the bap- 
tismal entry was rejected as evidence of date of the infant’s birth; and in 
Blackburn v. Crawfords, 3 Wall 175, the entry was rejected as proof 
even inferential of a marriage between the child’s parents; Whetcher 
v. McLaughlin, 116 Mass. 167, where a baptismal record connected with 
other evidence tending to show age of child at baptism was admitted 
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to show date of its birth. In Augusta v. Windsor, 19 Me. 317, a phy- 
sician’s day book after his death was uséd to prove the day when a 
pauper had fractured his leg. Nourse v. McCay, 2 Rawle 70, was a 
unique case. A deceased magistrate’s day book was admitted as cor- 
roborative evidence of forgery of a deed, because it contained charges 
for acknowledgments of three deeds on the day when the deed in ques- 
tion was alleged to have been acknowledged before him, but contained 
no charge for the acknowledgment of the deed in question. It seems 
from this case that the absence of an entry of a fact which the party doing 
it would have entered in the usual course of his business is prima facie 
evidence of the non-existence of the fact. 

To the admissibility of entries or memoranda as having been made 
in the usual course of business, the death of the person who made it is 
requisite, according to the weight of the English decisions. In the 
United States, however, his insanity or his absence from the jurisdiction 
will, according to some of the decisions, make the entry admissible. 
Union Bank v. Knapp, 3 Pick. 96; Costello v. Crawell, 133 Mass. 352; 
‘Chaffee v. U. S. 18 Wall 516. 

(d) ENTRIES IN THE ACCOUNT BOOKS OF MERCHANTS 

‘SHOWING SALES, ETC. The account books of a merchant are not 
dependant for their admissibility in evidence on any of the rules already 
considered in this article. Long before the legislation which made 
competent the testimony of a party in his own behalf, the merchant’s 
account books were admitted in his own behalf and without his testi- 
mony as to their correctness. In some states, it is true, the “supple- 
tory oath” of the merchant was required, but it was never required or 
‘admitted in New Jersey prior to the rule admitting parties to testify in 
their own behalf. 

The distinctive character of the principle which admitted such books 
in evidence lay in the fact that it allowed a party, who was not sworn, 

‘to create for himself evidence by which he could establish his cause of 

action. An account book kept by a plaintiff’s clerk was not within the 
peculiar rule as to the admissibility of the books kept by the plaintiff him- 
self. Unless such an account book was admissible within the rule con- 
cerning entries in the usual course of business (ante c.) it was necessary 
that the clerk should be produced. The merchant who kept his own 
books could by them, prove a claim for goods sold and delivered, with- 
out being a witness, if the books were kept by him in the manner set- 
tled by the decisions. The books, however, were required to be kept 
in a certain manner, and evidence of third persons was required to prove 
that the books were books of original entries, and that the entries sought 
to be established were in the plaintiff's handwriting. This is a fair 
though brief statement of the rule established in England. Influenced 
no doubt by abuse of the rule, Parliament sought to limit its operation 
to shop books offered in evidence within a year after the making of 
the entries in them. (7 Jac. I c. 12), I believe there is no similar statute 
in any of the United States. Prior to the legislation allowing parties 

‘generally to be witnesses in their own behalf, the states of the Union 
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differed in policy as to the admissibility of the plaintiff's oath to prove 
or identify his account books. The “suppletory oath,” as it was called, 
was excluded in Georgia, New Jersey, New York and perhaps indi- 
ana, but was admitted in the states of Connecticut, Illinois, Maine, New 
Hampshire, Massachusetts, Pennsylvania, Rhode Island, South Caro- 
lina, Delaware, Maryland, North Carolina, Teynessee, Ohio and Ver- 
mont. From the cases of Rathbun v. Enright, 6 Wend. 407, and Vos- 
burgh v. Thayer, 12 John. 461, we may learn the method of using ac- 
count books as evidence, prior to the statutes allowing parties to testify. 
The oath of the plaintiff (the shopkeeper) being neither required nor 
admitted, the books became competent evidence on proof (a) that there 
was a regular course of dealing between the parties not merely a single 
charge; (b) that the shopkeeper had no clerk; (c) that some of the ar- 
ticles Were delivered; (d) that the books produced and containing the 
entries on which the suit is based are the plaintiff's books of account; (e) 
that he keeps fair and honest books proven by those who have dealt and 
settled with him. These facts being proven by witnesses not parties the 
books were admitted in evidence. The New York practice was fol- 
lowed in New Jersey, where the suppletory oath was likewise forbidden. 
Wilson v. Wilson, 1 Halst. 95. 

The admissibility of such books without the plaintiff's oath was said 
to depend cn a necessity of commerce. The evidence was circumstan- 
tial and therefore the books were frequently rejected if they bore sus- 
picious circumstances. 

The admissibility of the books was a question of law. On this 
point I believe the decisions are unanimous. 

After the enactment of the statutes admitting the evidence of the 
parties to an action, the question arose whether a book of account was 
admissible in evidence if it were proved in the manner sufficiently to 
make it admissible under the rules existing before such statutes were 
enacted. A moment’s reflection will show the reader the importance 
of the question. A plaintiff desirous of avoiding cross-examination 
might escape it by successfully contending that his testimony was not 
necessary to make his account book admissible. The question of course 
produced a conflict of judicial thought. In Swain v. Tilton, 4 Abb. 
Dec. (N. Y.) 232, the courts held that the statutes did not abrogate 
or modify the rules existing before them; but in Nichols v. Hayes, 78 Pa. 
St. it was decided that after the enactment of the statutes the plaintiff who 
sought to introduce in evidence the books which were kept in his hand- 
writing could use the books solely for refreshing his memory; and that 
he must prove them by his own testimony. The latter rule is based 
on sound reasoning, and is merely an enunciation of the salutory, prin- 
ciple that the best evidence of a fact must be produced to prove it. 

(e) PRIVATE MEMORANDA USED BY A WITNESS TO AS- 
SIST HIS MEMORY, ETC. When a witness testifies to a fact to 
which he could not swear without producing a memorandum, his evi- 
dence assumes one of two characters. He either swears to the fact by 
reason of an actual memory of it, aroused by reading the memorandum; 
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or he swears that the memorandum stating the fact is truthful, although 
he has no memory of the fact. In the first case he has actual knowledge 
of the fact and a memory of it excited by the memorandum, and his tes- 
timony is direct evidence of the fact. It differs only in degree from 
the evidence of a witness who testifies from a memory refreshed by any 
other circumstance, such as a question put to him by counsel. In the 
second case, however, the witness, without remembering the fact, may be 
sure of its existence because of the faith which he places in the memo- 
randum. The memorandum speaks. The witness gives testimony which 
must be considered hearsay. He tells what the paper or memorandum 
has told him. There is some confusion of thought among practition- 
ers, as to what is meant by “refreshing memory,” as applied to a wit- 
ness. The witness who from observation makes a written list of articles. 
stored in a certain place may on reading the list speak from a memory 
which was perhaps dormant between the time when he made the list and 
the time of his testimony. His memory is actually refreshed. But this 
refreshing may occur in either of two manners: (1) The witness on see- 
ing the list actually recalls each of the particular articles mentioned in it, 
as well as their storing place; or (2d) he actually remembers none of 
them, but recognizing the paper as having been made by him, can con- 
scientiously state that it is true both as to the articles and their place of 
storage. The decision differ as to whether a memorandum or writing 
by which the memory of a witness is refreshed, must in all cases be pro- 
duced on testifying. In England it seems that he must produce it, un- 
less he can swear that after examining it he actually recollects the facts in 
it. If he can not swear to the facts, other than by reason of finding 
them stated in the memorandum, he must produce the memorandum. 
Maugham v. Hubbard, 2 Mann. & Ryl. 5. 

In the United States the cases are conflicting. If the witness can 
testify from a recollection caused by reading a memorandum made by a 
third person he need not produce it, but he must be able to testify that 
the memorandum aroused a recollection after which he remembered the 
fact, independently of the aid of the memorandum. In such a case 
the memorandum may be considered as one of the thousand incidents 
which, by association of ideas, bring back to the mind what has been 
entirely forgotten. Psychologists have indicated the power of sounds 
and odors to stimulate the memory; and it is within the experience of 
every thoughtful person that a name absolutely forgotten, and which can 
not be recalled at the moment when needed, may be conjured up by a 
mental effort which is as difficult to describe as it is mysterious to him 
who makes it. 

In South Carolina and New York, testimony of a witness is admis- 
sible if he can swear positively to facts set forth in a written memorandum, 
although it does not bring the facts to his memory. Pearson v. Wight- 
man, 1 Rep. Court 344; Guy v. Mead, 22 New York 462. 

The writer of this article is conscious that it is a very superficial 
view of a large field; but if it in any degree renders clear a some- 
what obscure branch of the law of evidence, he will feel under no obli- 
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gation to apologize for his lack of originality. 
Jersey City, May 18, 1899. WILLIAM B. GILMORE. 





HAUSER v. FARRELL; TIEDEMANN v. McCARTHY; LURIA v. FARRELL; LURIA vt. 
McCARTHY. 


(Second District Court of Jersey City; District Court of Hoboken, April 1, 1899.) 
Attachment— Payment of Claim— Recovery. 


PARKER, J.: The two cases against Farrell are submitted on 
the same state of facts. The two cases against McCarthy rest also on 
their appropriate state of facts; and the two states of facts are precisely 
alike except in minor details, amounts involved, and parties. The two. 
cases in the Hoboken District Court were heard by the judge of the 
Second District Court of Jersey City acting for the judge of the Ho- 
boken court. 

The complete facts in Hauser v. Farrell and Luria v. Farrell will suf- 
fice for the other pair of cases, mutatis mutandis. On July 7, 1898, Mr. 
Hauser, through John I. Weller, attorney, began an attachment suit in 
the Hoboken District court against one K. Osten Schauman, and the writ 
was executed by defendant Farrell, as constable attaching the steam yacht 
“Preble” as the property of Schauman. The inventoryannexed to the 
return specifies “one steam launch $3,000.” The yacht attached was not 
the property of Schauman, but of Mr. Luria, a New York lawyer, who 
received information of the attachment and immediately went to Ho- 
boken and finding the constable in possession notified him orally of his. 
ownership, but the constable refused to surrender the yacht. Luria in- 
quired what was necessary to secure the release of the boat and the con- 
stable proposed that he either pay the claim or give bond under the 
statute. Luria refused to do either but finally placed in the hands of the 
constable the sum of $68.15 taking the following receipt, drawn by Mr. 
Luria himself: “July 9, 1898. Received of Arthur S. Luria sixty- 
eight and 15-100 dollars (68 15-100) to be held by me in lieu of steam 
vacht Preble (claimed by A. S. Luria) under the writ of attachment is- 
sued in behalf of Gustav Hauser, plaintiff in case of Hauser v. K. Osten 
Schauman. If attachment is vacated, said money to be returned to A. 
S. Luria. James Farrell, Constable.” 

The constable then surrendered to Mr. Luria possession of the boat, 
which was removed to New York. The attachment suit then proceeded 
against Schauman, and on Aug. 4, judgment was entered in favor of 
the plaintiff in attachment for the amount of his claim, Schauman, the 
defendant, not appearing in the suit. On the same day Mr. Luria served 
a formal claim of property in the boat returned as attached, the claim was 
tried in due course before a jury as provided by the statute (Dist. Ct. Act, 
sec. 190) and on Oct. 20, on verdict of the jury, the property awarded 
to the claimant. 

In the present suit of Luria v. Farrell, Mr. Luria demands the re- 
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turn of the money receipted for by the constable; and in the suit of 
Hauser v. Farrell there is a cross demand by Hauser for the same 
money as had and received by the constable to the use of Hauser as 
plaintiff in attachment. The question to be now decided is, which plain- 
tiff is entitled to the money. 

The plaintiff Hauser claims: 1. That the action of Mr. Luria in 
placing $68.15 in the hands of the constable was a voluntary payment oi 
the attaching plaintiff's claim. (2) That such attaching creditor ma 
recover this money as had and received to his use. 

It seems doubtful whether an action for money had and received 
would lie if it were decided that the transaction between Mr. Luria 
-and the constable were a payment. Such a payment would seem to 
come under the spirit if not the letter of section 48 of the District court 
Act and by the express terms of that section would operate as a full sat- 
isfaction of the plaintiff's claim. That it was not regarded as a payment 
by the plaintiff at the time is evident from the fact that instead of dis- 
continuing the attachment suit, he proceeded with it to judgment, and 
this action on his part would seem to me to constitute a repudiation of 
the transaction as being in any sense a payment. ‘The plaintiff having 
taken judgment, his right to collect his money comes under section 69, 
in which it is provided that after judgment the court shall award execu- 
tion as in other cases; and this money, therefore, if it is regarded as mon- 
ey of the defendant in the attachment case must have been levied on un- 
der the judgment. No such levy appears in this case. 

But it seems to me that these two cases rest upon broader grounds 
than a simple construction of this statute of procedure. I am of the 
opinion that the transfer of the money to the constable was not a pay- 
ment, not intended as such by Mr. Luria, not understood as such by 
the constable, nor did it operate as such as a matter of law. The evi- 
dence is clear and specific that the constable asked Mr. Luria to pay the 
claim and that the latter positively refused to do so. The evidence is 
equally clear and fortunately in writing that the money handed by 
Luria to the constable was nothing but a substitute for the boat on which 
the attachment had been levied. More than that it was in no sense a 
voluntary payment. The ownership of the boat is conclusively settled 
by the verdict of the jury on the claim of property. Berry v. Cham- 
berlain, 24 Vroom 463. That verdict settled that the property in tlic 
boat was Mr. Luria’s. There is no question that the money was Mr. 
Luria’s as well; and in order that an attachment suit should have any 
validity at all, it is necessary that some property of the defendant shoul’ 
be attached. Baldwin v. Woodbridge & Turner Co., 30 Vr. 317, anc 
cases there cited. 

The result is that the proceedings of the plaintiff in attachment wer: 
absolutely nugatory, and that the property of Mr. Luria was illegally de- 
tained from him, and such detention constituted a duress of goods, anc 
while there is some conflict in the decisions as to the right to recover 
back money paid under duress of goods, I think the better rule is that 
such payment is not a voluntary payment and may be recovered back. 
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Chandler v. Sanger, 114 Mass. 364. In this case the defendant was at- 
tached*on a note which had been barred by discharge in insolvency 
and was induced to pay under protest in order to have his property re- 
leased so that he could use it. The case of St. Louis Railroad Co. v. 
Costello, 28 Missouri 379, 18 Enc. of Law 216, is almost exactly in point 
and the decision therein seems to me to be entirely Sound. In that case 
the sheriff made a levy on certain gold coins which were the property of 
the plaintiff, a railroad company, but were levied on ‘as being the prop- 
erty of a third person. The railroad company desiring to secure the 
immediate use of the coins, arranged with the sheriff to substitute for 
them greenbacks of equal amount, which was done in order to save the 
delay of recovering the coins by legal proceedings. 

Thereupon the railroad sued in replevin for the bills and the charge: 
to the jury was: “If the jury believe from the evidence that the bank 
bills mentioned in the declaration were the property of the plaintiff and. 
were substituted for the property first levied on by the defendant (which 
was also claimed to be the property of the plaintiff) by agreement be- 
tween the plaintiff and defendant (the sheriff) for convenience in bringing” 
suit, for the delivery of the same, with the understanding that it should 
be considered the property levied on instead of that first taken, and that 
it was so exchanged with notice that it was not the money of the de- 
fendant in execution and that it would be taken out of the sheriff’s hands 
by an order of the court under a suit for claim and delivery of prop- 
erty, then such exchange is not a voluntary payment to the sheriff and 
the plaintiff is entitled to recover.” It was this part of the charge that 
was reviewed on error and was affirmed by the Appellate court saying: 
“The exchange of the notes for the convenience of bringing suit could 
not of course be regarded as a voluntary payment to the sheriff or a 
waiver of claim on the party of the railroad company.” 

The circumstances of this last case are almost exactly analogous to 
those under consideration. All the elements are present. If we regard 
Mr. Farrell, the constable, as the sheriff, and Mr. Luria as in the posi- 
tion of the Railroad Company, the boat is represented by the gold and 
the money handed to the constable by the greenbacks. The constable 
was notified that the property was Luria’s and also that the money paid 
was Luria’s, and that Luria was going to take proceedings to enforce his 
rights, which he subsequently did. 

My conclusion, therefore, is that Mr. Luria is entitled to recover 
his money back from the constable, Mr. Farrell. It necessarily fol- 
lows that Mr. Hauser is not entitled to it. 

In the other two cases the circumstances are practically identical 
and the same conclusion is therefore reached. There will be judgment 
for defendant in the case of Hauser v. Farrell and Tiedmann v. Mc- 
Carthy. In the two cases Luria v. Farrell and Luria v. McCarthy judg- 
inent will be for the plaintiffs for the amounts of money deposited by 
them with the respective defendants besides costs. 
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PERKINS v. PERKINS. 


(N. J. Court of Chancery, Chancellor's Chambers, April 4, 1899.) 


Alimony—Testimony— General Reputation of Complainant. 


On bill for alimony. Ruling on the introduction of testimony dur- 
ing the hearing. 

Mr. C. E. Hendrickson for complainant. 

Messrs. Gilbert & Atkinson for defendant. 

The amended answer of the husband charges adultery on the part 
of the wife. On the hearing of the case counsel for the complainant 
called witnesses to prove her reputation for chastity and morality in the 
community in which she lived. This was objected to by counsel for the 
defence, who contended her character was not involved in a suit of this 
nature. 

GREY, V. C.: The bill is filed by a wife for alimony alleging 
abandonment and non-support. The answer of the husband justifies 
his action upon the ground of the alleged adultery of the complainant. 
On the issue joined on this charge, the complainant offered to prove 
her good reputation for chastity and decorous conduct as a wife, and this 
testimony is objected to as inadmissible. 

Counsel have presented their arguments with much ingenuity and 
force. No decisions in New Jersey have been cited which are directly 
in point. Nor are those referred to in other states at all uniform in 
their declarations of the law. In Humphrey v. Humphrey, 7 Conn. 118, 
in a suit for divorce because of the alleged adultery of the wife, testimony 
as to her repute for chastity was held to be inadmissible, as within what 
the court recognized as a general rule of evidence, namely that in civil 
proceedings unless the character of the party is to directly put in issue by 
the proceedings itself, evidence of general character is not admissible. 
As a corollary to the rejection of evidence of the wife’s character for 
chastity, the learned court must be understood to hold that a charge of 
adultery does not put in issue the wife’s character for chastity. In- 
deed the case was made to turn upon the express ground that character 
was not put in issue by the proceedings, and if permitted to be given in 

evidence in such a case, it might also be given in evidence in all other 
cases affecting reputation. This argument ab inconvenienti appears to 
have been the controlling reason for the establishment of the rule which 
is first declared in a note in 2 B. & P. 532 citing the case of Attorney- 
General v. Bowman. The argument as there stated by Chief Baron 
Eyre seems to be based upon an arbitrary declaration that the probative 
force of a fact must be controlled by the character of the procedure, so 
that if a woman be indicted for adultery, she may, it being a criminal 
proceeding, offer in evidence her character and reputation for chastity, 
but if her husband seek to divorce her upon the same ground, it being 
a civil proceeding, the same fact is not admissible in evidence. 

Ancient declarations of hard and fast rules which have but dubious 
support in principle, provoke the admission of exceptions when their ap- 





_ na. — za-, 


(onl «a... a. a. a. o_o ee re ee eee ere oe 


—e 


Ss ei oP OF OL CPF eS lCOUtF CUD 


f~ he 


PERKINS V. PERKINS. 175 


plication causes apparent injustice and this has been the working of the 
rule above quoted. Character is held to be admissible in proof in 
slander cases, and in actions for criminal conversation and for breach 
of promise as exceptions to the rule. 7 

In New Jersey the case of Attorney-General v. Bowman was dis- 
cussed by Carpenter, J., in Dally v. Overseer of Woodbridge, 1 Zab. 
494 in a bastardy proceeding. The learned Judge stated the rule upon 
which the Bowman case was decided, quoted with apparent approval 
the comment of Starkie on Ev. 304, that the principle of the distinction 
was not very intelligible, admitted that the rule had by accepted prac- 
tice been sustained, and then proceeded to state a distinction to this 
effect, that though the proceeding were civil in its nature, yet if it charged 
a crime and put character in jeopardy not incidentally, but by the very 
nature of the proceeding, evidence of character seemed to be admissi- 
ble without any infringement of the general rule. That a bastardy pro- 
ceeding is strictly of a civil nature, was explicitly held in Hildrath v. 
Overseer of Poor, 1 Green 7; Leconey v. Overseer, 14 Vroom 407. The 
true test of the admissibility of evidence should be, not the character of 
the proceeding, in which the proof is offered, but the tendency of the 
presented testimony to prove the fact in issue. The learned Judge who 
expressed the opinion of the Supreme court in Dally v. Woodbridge af- 
terwards delivered another to the same effect in the Court of Errors in 
another bastardy case, Hawkins v. State, 1 Zab.631. In the latter the Court 
Errors declared that the purest man in the community might be unable 
to protect himself from a charge like this, if falsely brought against him, 
but by his character; evidence of uniform integrity and good character 
is sometimes the only testimony which a defendant can oppose to sus- 
picious circumstances. Here in a civil suit is a distinct recognition that 
the existence of a character for chastity, is evidence upon an issue which 
charged the unlawful begetting of a child. It is difficult if not im- 
possible to reconcile this reasoning with the hard and fast rule laid down 
by Chief Baron Eyre in the Bowman case and followed in the Connecti- 
cut case with the exception that such evidence would be admissible if 
character is put in issue, but holding that a charge of adultery did not put 
it in issue. 

The effect of these declarations of the law of evidence by our high- 
est courts if they do not overthrow the arbitrary rule that the nature of 
the proceeding whether criminal or civil, shall control the admission of 
proof of character, do yet open so wide a door for exceptions to its ap- 
plication as to deprive it of much of its injustice. I have shown that 
the rule itself has been questioned on high authority, 2 Starkie on Evi- 
dence 304. Mr. Bishop discussing the very point here under consider- 
ation declares that in principle and authority the rules of evidence are 
the same in civil as in criminal causes, when the issue is the same. 2 
Bishop on Mar. Div. & Sep. sec. 1425, citing O’Bryan v. O’Bryan, 13 
Mo. 1653, where evidence of character was permitted in defending a suit 
for adultery. See also note to 1 Green on Ev., sec. 54 (15th edition). 
Chancellor Walworth in Townsend v. Graves, 3 Paige 456, in a suit 
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charging a fraud, declared that if a party be charged with crime in- 
volving moral turpitude, he may in rebuttal introduce proof of his good 
character. 

An established character for chastity and decorous conduct as a 
wife is a fact which may be in full existence at the time a charge is made 
which is wholly inconsistent with that fact. When statements are made 
which necessarily impute moral turpitude it is the nature of the mind to. 
hesitate to believe such things of persons who in the particulars charged 
have for years lived a life of probity and virtue among their neighbors, 
and have thus established a character which of itself opposes and in some 
degree refutes the imputation. Such a character has in my view prob- 
ative force, which a court should admit to overcome so far as it may the 
evidence of guilt. 

If a man up on a charge that he is the father of a bastard and seek- 
ing to compel him to support it, may offer his previous good character 
in evidence as his defence, so also may a woman who seeks to compel 
her husband to support her refute by evidence of her chastity his ex- 
cusatory defence that he should not be decreed to support her because 
she is an adulteress. I can see no distinction in principle between the 
cases. Both are civil actions, both charge acts involving moral turpi- 
tude andecrime, and necessarily a degraded condition of the mind, which 
cannot readily be believed in a person who has uniformly lived a vir- 
tuous life. The proof of such virtuous life by showing reputation among 
those who associate with the person charged is necessarily, to some ex- 
tent at least, a disproof of the accusation. 

I will admit the testimony showing the chaste character of the wife. 






























IN RE EDWARD CLIFFORD. 
(Hudson Oyer and Terminer, May 19, 1899.) 







Capital offence— Sanity of prisoner— Suspension of sentence—Jurisdiction. 


In sentencing Edward Clifford on May 19th, to death on the gal- 
lows, the execution to be June 27th, the Justice said: 

LIPPINCOTT, J.: “This is the day to which the matter of in- 
quiry into the sanity of the prisoner Edward Clifford has been continued 
and the prisoner now being in court, and counsel being present, the 
court will announce its determination. 

“When he was placed at the Bar of the court, in order to have a day 
fixed for the execution of the judgment theretofore pronounced and en- 
tered against him, and when he was asked if he had aught to say why 
a day should not be fixed for the execution of the judgment, his counsel, 
in his behalf, interposed the plea or reason for not fixing a day, and as 
a reason for the non-execution of the judgment, that he was now insane, 
and for that reason was not able to say anything, and that for that reason 
no day should be fixed for execution. 

“The court had intended simply to announce the conclusion in the 
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matter, but upon reflection it has been considered as appropriate to de- 
cide the matter with some more or less general observations upon the: 
subject. The evidence offered to the court upon the question of his. 
sanity is quite voluminous, and the court has given it grave considera- 
tion. The court has heard all the evidence which could be offered, and? 
the latitude of examination has been as liberal as could be afforded.. 
The court has in no wise, as it now remembers it, attempted to limit it. 
The prisoner was before the court at every one of the examinations, ini 
the presence of the court, and under the inspection of the judges. 

“When the question of his sanity was first presented upon the pe= 
tition and brief of his counsel with the accompanying ex parte affidavits, 
the court concluded that the matter was not of the character to require 
a jury, and announced its conclusion to that effect, and decided that the 
inquiry, whatever it might be, or to whatever extent it might go would 
be heard and determined by the court. That, as the court under- 
stands it, is entirely within the discretion of the court in the administra- 
tion of justice, as well as the humanity of the law and the court in favor of 
the defendant accused or convicted of crime, and who falls into insan- ~- 
ity after indictment or conviction. 

“In this case the court concluded, notwithstanding some doubts « 
expressed by high judicial authority as to the jurisdiction of the court; to . 
take cognizance under the constitution and laws of this state, of this in- - 
quiry. Whether the court has jurisdiction in the matter has< not: 
been considered. The court concluded to assume it, taking the law as: 
presented in the brief of counsel, and the argument of counsel for the: 
prisoner as correct and applicable. The court has had no reason pre-- 
sented to it, at any stage of the inquiry, or at the end of it as made, 
to change its determination as to the necessity, or propriety of a jury. 
to determine the question presented. The examination has been as full, 
exhaustive and complete, as able and distinguished counsel of ‘the. pris-: 
oner could make it, and as the subject was capable of. No more:could': 
be done, for there was nothing more to do than was done by counsel’ 
for the prisoner. The state has not pressed unduly against the positian 
taken in behalf of the prisoner. It only presented that evidence, and ° 
those considerations which have arisen naturally in the matter, and’ 
which should be put in the possession of the court. The court per-- 
ceives no dispute as to the legal principles involved and applicable.- 
They are substantially as contended for by counsel for the prisoner in»: 
the exhaustive brief presented to the court, and to which reference can 
be made with the greatest confidence. 

“The questions arising are fully discussed, and the law established’ 
in the case of Nobles v. Georgia, 168 U. S. Sup. Crt. 398. Under these 
principles the court here proceeds to determine the question whether 
the prisoner is presently insane or whether he now realizes and appre- 
ciates his situation, his surroundings, the proceedings which are now 
being taken in his behalf, and the consequences thereof to follow. Im 


12 





178 ‘ THE NEW JERSEY LAW JOURNAL. 


ee he in that situation, by reason of mental disease, that he 
knOwe o when called upon to say aught in his defense to the judg- 
ment of death, if a reason exists why he should not be executed, he could 
not or would not present it, either in his own person or through coun- 
sel. The question is whether he is capable of comprehending the po- 
sition in which he is placed, and the consequences which are to result 
to him from this inquiry. 

“The court recognizes the grave character of this inquiry, and the 
question which is presented to the court to determine, and no words 
are needed to describe the responsibility cast upon the court by law, or 
which is assumed by the court in the discharge of its duty. The court 
fully appreciates it. 

“The question of insanity was raised at the trial. It was ruled upon 
by the court, and it was left to the jury to determine with explicit and 
circumstantial instructions that if it be found to exist the prisoner was 
to be excused of any degree of guilt. The jury determined against this 
defense. As a measure of proof the burden is upon the prisoner, or 
upon those who raise the question to establish that insanity in the eye 
of the law which enables the court in its humanity to arrest or suspend 
the process of punishment. 

“The defense to the crime has been made. It has failed. Now, 
as to the punishment, it must be established that the prisoner is insane 
since conviction and the insanity continues. This must be established ir 
behalf of the prisoner. And it is to establish this that the greatest 
latitude of presentation of anything which can bear upon the question 
has been allowed to satisfy the judgment and conscience of the court 
of the sufficiency of the plea. The court will not go into any analysis 
of the evidence presented. The duty which the court is to perform has 
been accepted under the most solemn and grave obligations, but as it ap- 
pears to all the judges of this court, the plea of insanity, presented 
against the imposition of punishment, has utterly failed. 

“Whilst it may be conceded, I think clearly under the proof, that the 
prisoner is suffering from serious and grave physical diseases which may 
--or may not indicate an early termination of his life, or which may or 
may not tend to indicate that at some period in the future, perhaps not 
far off, or perhaps at some distance his mind may decay entirely, yet care- 
full examination of the evidence displays no proof whatever that the pris- 
oner does not now realize and appreciate the situation in which he is 
placed, the character of these proceedings, taken in his behalf, and the 
consequences w hich may arise to him either by a favorable or an adverse 
decision. 

“Not only is his insanity not established, but the conclusion which 
the court has reached is that the sanity of the prisoner in the eye of the 
law is fully revealed by this proceeding and the evidence taken in it. 
‘The evidence has been carefully considered. The court has given every 
opportunity to have it all presented, all which could be produced. The 
prisoner was in court continuously throughout and under the view, ob- 
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servation and inspection of the court. He was observed in coming and 
going, his actions noted in connection with the evidence. He wag{not 
examined as in the case of Malynax, but no presumption can arise be- 
cause of that fact against him. The question of the sanity of the pris- 
oner must be determined wihthout allowing that fact’to have the weight 
of a feather against him in the mind of the court. 

“There is not a single line or word of evidence outside of the bald 
expression of mere opinion which indicates that the prisoner does not 
appreciate fully his situation and the consequences of it which may arise 
to him. Throughout all this voluminous evidence of his physical af- 
flictions there runs the thread that he is sensible to every effort made in 
his behalf, and the consequences which may arise to him, either bene- 
ficially or disastrous. He has from day to day, from the time of his 
incarceration for his offense down to the present time, conducted him- 
self in an orderly and reasonable manner in every aspect of his life, both 
as to ordinary affairs and in relation to the criminal act of which he 1s 
accused. Outside merely of nervousness, and dreams once in a while 
at night more or less absurd in their character, as nearly all dreams in 
the common experience of mankind are, there is hardly a scintilla of 
proof of any deviation from a normal condition of mind in the prisoner 
in relation to his surroundings, and situation in every respect in which 
it can be considered. 

“As a result. of this inquiry, from all that has been presented to the 
court, the conclusion reached is that the prisoner is now sane. We have 
arrived at this conclusion that he fully and thoroughly realizes his posi- 
tion, the nature of this inquiry and its consequences to him, and appre- 
ciates fully the gravity of his act of killing, and the punishment there- 
for. We are impressed most emphatically with the judgment that there 
exists in the prisoner no mental disturbance or unclearness in these re- 
spects, whatever may be his physical impairment. The court has en- 
deavored to reach, if it could be done, an opposite conclusion, but has 
been utterly unable to do so. We have given no heed to the considera- 
tion that the desperate condition of the prisoner has led to this shift at 
this late date to escape punishment. The law provides this oppor- 
tunity for him and for counsel who feel in their mind that it ought to be 
embraced, and counsel would be negligent in the performance of their 
duty if they did not embrace it and fully present the matter to the court. 

“We know that insanity is the common resort in these days to escape 
grave punishment, but the burden is upon the prisoner, and the plea must 
not be allowed by a criminal to evade the sanctions of the law. Men who 
so conduct themselves that their lives become a ‘scourge, to society must 
answer to its violated law and can justly demand in a judicial tribunal 
nothing except a fair trial according to the laws of the land in which no 
substantial right is denied them.’ 

“The preservation of that gift which only God can make, until its 
natural end, has always been the sacred charge of revealed and human 
laws, and any one who wilfully destroys it must stand ready to estab- 
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lish the necessity of the act, or his mental irresponsibility for it in order 
to excuse himself from that punishment provided, not by man alone, 
but by the Creator of life Himself. 

“It is with the deepest feelings of concern that the conclusion is 
reached that the execution of the prisoner should not be suspended, or 
longer delayed, beyond a convenient time for the preparation for that 
event.” 





MAHNKEN v. BRODSKY. 
(Second District Court, Jersey City, May 3, 1899.) 


Landlord and tenant—Insurance— such cancellation, notice, and failure to 
Termination of Lease.—A lease pro- re-insure constituted a breach of con- 
vided that in case of the cancellation dition and did not ipso facto terminate 
of insurance on the building demised, _ the lease, and that under the ruling in 
the term should terminate and be void Smith v. Sinclair, 30 Vroom 84, a Dis- 
at the option of the landlord, and that trict court has no jurisdiction to evict 
the tenant should vacate on thirty the tenant as holding over after ex- 
days’ notice unless within that time he __ piration of the term. 
procured other insurance. Held, that 


Mr. James Benny for plaintiff. 

Mr. Peter Stillwell and Mr. Isaac F. Goldenhorn for defendant. 

PARKER, J.: This is an action to dispossess a tenant for holding 
over after the expiration of his term. The claims of the plaintiff on 
which he bases his suit, are: 

I. Lease under seal, dated April 15, 1896, between the parties to 
this suit, for five years from May 1, 1896. 


II. By said lease it was “agreed between the parties that such lease’ 


and the estates thereby granted were declared to be upon the following 
express conditions, all and every of which the said party of the second 
part (tenant) covenants to perform and keep.” (Then follow the usual 
covenants, to pay rent, for re-entry on default of rent or in any of the 
covenants not to assign nor underlet; forbidding use for manufactur- 
ing purposes: Fifth against use for purposes deemed extra hazardous 
Os so as to increase rate of insurance, and continuing in these words: 
“That in the event of the cancellation of the policy of insurance upon said 
building, or of the policy or policies which may hereafter be effected or 
renewed upon said building, by reason of the business carried on by the 
said lessee, or by reason of any other cause whatsoever, then this lease 
and the term hereby demised shall at the option of the said party of the first 
part terminate and be void. And the said party of the second part upon 
receiving notice from the party of the first part, of the cancellation of any 
such policy of insurance, shall vacate said premises within thirty days af- 
ter the service upon him of said notice. Provided, however, that if the 
party of the second part shall effect other insurance for an amount equal 
to the policy or policies which may be so cancelled at any time during 
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the term herein and hereby demised in any insurance company except the 
Lloyd, but at the expense of the party of the first part, then said party of 
the second part shall not be required to vacate said premises so long as 
the insurance so effected by him shall continue in force. 

“Eleventh. At the expiration of the said term or other determina- 
tion of this lease said party of the second part will quit and surrender 
the premises, etc. 

“Thirteenth. In case of the violation of any of the covenants or 
conditions herein contained the party of the first part may re-enter, etc., 
either by force or otherwise, and re-let as the agent of the lessee apply- 
ing new rent to payment of expenses and then to the rent due under the 
lease. 

“Fourteenth. Covenant by landlord that the tenant on paying the 
rent and performing the covenants aforesaid may quietly hold, etc., for 
the term aforesaid.” 

Ill. The affidavits show that about March 1, 1899, the insurance 
company which had insured the building in question, gave notice of can- 
cellation of insurance, and thereupon the landlord served written no- 
tice on the tenant by delivery to his wife, (the tenant subsequently ac- 
knowledging that he had received it) that the insurance had been can- 
celled, and that the landlord exercised his “option that said term demised 
by said lease terminate and be void” and required the tenant to vacate 
within thirty days, as stipulated in the lease and that the tenant “neglected 
and refused to effect other insurance.” The defendant objects that it 
appears by the face of the papers that this court has no jurisdiction in 
the premises and moves to dismiss the proceedings. 

The powers of this court are defined by subdivision I of Sec. 107, 
District Court Act of 1898, which is identical with the act concerning 
landlords and tenants, Sec. 29 (Rev., p. 576), which dates back in this 
state to 1847 and in New York to 1820, and permits removal by sum- 
mary proceedings and without recourse to ejectment in the case “where 
such person shall hold over and continue in possession of the demised 
premises after the expiration of his term,” and after demand and no- 
tice. 

The notice itself appears to be in proper form. The service of the 
notice by the words of the subdivision was sufficient. For the purpose 
of this motion it is assumedthat the insurance was cancelled and that the 
tenant failed to secure a renewal of it. 

The sole question, therefore, to be determined on this motion, is 
whether the term of the tenant has expired in the sense contemplated 
by the statute, or whether the facts alleged merely show a breach of cov- 
enant, or of a condition subsequent contained in the lease, which breach 
would work a forfeiture. If the latter, then there is no summary juris- 
diction. Smith v. Sinclair, 30 Vroom 8&4. 

I have examined with care such authorities as were available on 
this question, and they appear to be uniform in holding that if the clause 
in question is a condition it does not come within the language or in- 
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tent of the statute; but if it be a limitation, the summary remedy may be 
invoked. In Oakley v. Schoonmaker, 15 Wendell 226, the tenant agreed 
not to cut wood on the premises and the affidavit alleged among other 
things a breach of this agreement. The court said: “The Legislature, I 
apprehend, did not intend to create a tribunal to determine whether the 
tenant had been guilty of a forfeiture * * * the statute means ex- 
piration by lapse of time,” and held that the justice of the peace had no 
jurisdiction. 

In Beach v. Nixon, 9 N. Y. 35, the lease was upon conditions which 
the tenant “covenanted to perform and keep” and the condition violated 
was one prohibiting use for extra hazardous purposes and making the 
lease voidable at the option of the landlord in such case. It was held 
that violation of this condition gave no jurisdiction even though the 
lease itself stipulated that it should exist. 

In Parmelee v. R. R. Co., 6 N. Y. 74, it was held to be the law 
that in cases where the lease is to cease and determine absolutely on the 
breach of a condition without any clause of re-entry or qualification, the 
estate will ipso facto cease as soon as the condition is broken; but, if the 
lease provides that the landlord may re-enter on a breach, it is void- 
able only at the election of the landlord. 

In a further New York case, Miller v. Levi, 44 New York 480, there 
were summary proceedings for dispossession on alleged expiration of 
term. The lease was for four years “with the privilege reserved to ter- 
minate the lease at the end of any year by giving sixty days’ previous 
notice in case the landlord should sell or desire to rebuild.” The land- 
lord sold the premises and thereon gave notice that he had sold the same 
and should terminate the lease at the end of the current year in ac- 
cordance with the stipulation. 

The court held that “immediately upon sale by Miller and notice 
thereof to the tenant the limitation attached to the estate of the latter 
without further act on the part of Miller. There then arose a limitation 
of his term, to wit its expiration on the first of May following. The act 
itself in the lease contemplated—to wit, sale with notice—created the 
expiration. Nothing further was necessary. In the case of cutting tim- 
ber, or in that of using a building for ar extra hazardous purpose, the 
act, although a breach of a condition, did not terminate the estate. An 
entry or its equivalent was also necessary. They were cases of condi- 
tions merely, while the case before us is that of a conditional limitation. 
Judgment affirmed.” So in Clark v. Rhoads, 79 Indiana 342, the ten- 
ancy was to continue until the premises could be sold for $1,700, and the 
court held the sale and notice thereof ended the term. 

These last cases approach very nearly in some features to the one now 
under consideration; but it will be noted that in neither Miller v. Levi 
nor in Clark v. Rhoads was the right to terminate the lease based upon a 
breach of condition. There has never been any doubt, as I apprehend, 
that in case of leases for vears, with the privilege of terminating sooner 
by the landlord on giving notice called for in the lease, the term would be 
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ended by such notice and the summary jurisdiction would apply. This. 
was assumed, though not decided, in Quidort v. Bullitt, 31 Vroom 119, 
relied on by defendants, in which the right to terminate on notice if so 

agreed in the lease was not questioned, the three points decided having 

no relation to the case in hand. 

On the point in controversy here our cases approve and follow those 
of New York. 

Wakeman v. Johnson, 3 N. J. Law Journal 84, was a case of sum- 
mary proceedings removed to the Circuit court. There was a viola- 
tion of the covenant against subletting and notice of forfeiture. Mr. 
Justice Reed reviewed the New York authorities and said: “These cases- 
recognize the rule that where “there is a limitation of the term, where for: 
instance upon the happening of some event the lease is to determine by 
reason of the occurrence of the events and not by reason of the election 
of the lessor, jurisdiction under this act may be acquired” and held that 
the justice had no jurisdiction. 

In Smith v. Sinclair, 30 Vroom 84, the opinion in which refers to: 
and approves many of the above decisions there was a violation of the 
clause regulating use of the premises and making the lease void for 
breach. The Supreme court on certiorari set the proceedings aside and 
these remarks of the opinion are significant: “It was not intended to 
give to justices of the peace jurisdiction to construe covenants in leases 
which involve the question of forfeiture for conditions alleged to be brok- 
en, and the right of re-entry by the landlord. There being no re- 
view of the proceedings of the justice where he has jurisdiction, the stat- 
ute should be strictly construed.” 

If the lease in question had contained a stipulation that the term 
should end at the expiration of thirty days after cancellation of fire in- 
surance thereon and notice of such cancellation to the tenant, it would 
come within the lines of Miller v. Levi, and this court might perhaps 
claim and exercise jurisdiction; but this is not the plaintiff’s case. His 
clause as to cancellation of insurance is embedded in the midst of a long 
catalogue of conditions, so denominated by the lease, covenanted to be 
performed, and with right of re-entry for breach; this very clause says 
that the term shall “terminate and be void” at the option of the landlord. 
Moreover, by the proviso, the breach does not take effect unless the ten- 
ant fail for thirty days after notice of the insurance cancellation to renew 
it; and the landlord to cover the case in his affidavit must allege and does 
allege that the tenant has “neglected and refused to effect other insur- 
ance in any other company, on said building, as by the terms of said lease 
he was in duty bound to do.” 

I think, therefore, that the plaintiff is seeking an ouster for breach 
of condition instead of holding over, and that the District court has no 
jurisdiction of the suit. Placing the most favorable construction pos- 
sible to the plaintiff on the instrument of demise, it would be a matter 
of grave doubt whether there be a termination or a forfeiture. To give- 
the landlord the benefit of that doubt would involve a construction of the- 
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covenants which under the decision in Smith v. Sinclair is beyond the 
rights of this court. By the same authority, the statute must be strictly 
construed, there being no appeal. 

The proceedingswill be dismissed. 





BENJAMIN CARY v. THE BALDWIN & LAMKIN MANUFACTURING COMPANY. 
(Union Circuit Court.) 


Abatement—Another action pending an appearance has been entered and 
—Attachment.—Where two suits have declaration filed in both, the pendency 
been begun by attachment in differ- of the prior suit may be pleaded in 
ent counties between the same parties abatement of the later one. 


Plea in abatement. 

Mr. Malcolm MacLear for plaintiff. 

Mr. George Biller for defendant. 

VAN SYCKEL, J.: In June, 1808, the plaintiff caused a writ of at- 
“tachment to be issued out of the Circuit court of the county of Essex 
against the defendant, a non-resident debtor. The writ was duly served 

-and returned with statement of property attached. The defendant caus- 
-ed an appearance to be entered in said Circuit court and accepted a dec- 
‘laration and filed a plea to the suit which is still pending in the Essex 
‘Circuit court. Afterwards the plaintiff procured an attachment to be is- 
sued out of the Circuit court of the county of Union against the same 
defendant for the same debt. 

The defendant entered an appearance also to this suit and the plain- 
tiff has filed his declaration therein. The defendant pleaded in abate- 
‘ment setting up the facts respecting the suit in Essex court herein be- 
‘fore stated. 

' The plaintiff demurred to this plea. 

The attachment suit is transformed into a suit commenced by sum- 
mons by the defendant’s appearance to the action. The judgment when 
recovered has the force and effect of a judgment in personam. The 
only respect in which it differs from a judgment recovered in a writ 
commenced by summons is that the lien of the attachment on the prop- 
erty attached is preserved for the benefit of the plaintiff if he recovers a 
judgment. 1 Gen. Stat., pp. 38, 105; Jackson v. Johnson, 22 Vr. 456; 
Davis v. Megroz, 26 Vr. 427; Connelly v. Lerch, 27 Vr. 95; Elliott v. 
Bodine, 30 Vr. 567. 

The effect of the Essex suit upon the right to institute another suit 
in Union county must be the same as if the Essex suit had been com- 
menced by summons and issue had been joined therein. The pendency 
of a prior action in this state between the same parties for the same cause 
of action is good ground for a plea in abatement. Unless the Union 
county suit can be arrested by this plea the plaintiff might obtain two 
judgments for the same debt. 
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A plea in abatement must be verified by affidavit or otherwise to 
show that the first suit is as not only instituted, but that it is still pend- 
ing. If the record of the Essex suit, which counsel for defendant has 
informed me is attached to the plea, filed in Union, shows these facts, 
judgment will be entered in favor of the defendant on the plea in abate- 
ment. If counsel differ as to the verification, I will hear them further 
on that matter. 





LAWS OF 1899. 


Chapter 153 amends the fourth section of the Mechanic’s Lien law 
and provides that the laborer or materialman shall begin suit against the 
contractor within sixty days after receiving notice that his claim is dis- 
puted and that he shall forfeit his claim unless he does bring such suit, 
provided that the contractor shall notify the owner in writing that he has 
given such notice to the laborer or materialman. 

Chapter 160 is a supplement to the act relating to mutual loan home- 
stead and building associations and fixes the withdrawal value of shares 
under certain conditions. 

Chapter 166 puts such associations under the supervision of the de- 
partment of banking and insurance. 

Chapter 169 is a revision and consolidation of the numerous acts 
concerning townships. The act consists of ninety-six sections and the 
list of acts repealed covers fourteen pages. This latter fact of itself is 
sufficient to suggest how much we are indebted to the Revisers. 

Chapter 173 is the revision and consolidation of the acts concerning 
banks and banking. It contains thirty-seven sections. 

Chapter 174 is a revision of the acts concerning trust companies. 
This act consists of thirty-one sections, the last of which is a general re- 
pealer of inconsistent acts. 

Chapter 175 is a revision of the acts concerning safe deposit com- 
panies. 

Chapter 177 is a repealer of certain acts relating to banks, banking, 
safe deposit and trust companies. 

Chapter 176 amends the second and sixth sections of the corpora- 
tion acts, so as to exclude the formation under it of companies for dis- 
counting bills and banking, insurance and building loan companies, 
savings banks, railroad, telegraph and telephone companies, and canal 
and turnpike companies for doing business within this state. 

Chapter 193 declares that kissing the Holy Scriptures shall not be 
necessary to the solemnity of an oath, but that the taking of the oath 
while the hand is held upon the book shall answer all purposes. In do- 
ing away with the time-honored custom, the statute should have at least 
described it correctly. The ceremony of a corporal oath at common 
law is “kissing the book of the Gospels.” 
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Chapter 205 is an act providing for the appointment of a commis- 
sion to revise the General Statutes relating to cities and incorporated 


towns. 





MISCELLANY. 


VISITING THE ORIENT. 


Perhaps some readers of The Journal, 
who have not hitherto put foot on the 
banks of the Nile, or the mountains 
overlooking the Sea of Galilee, may 
some day be tempted to do so. A 
word to such from the leaf-book of the 
Editor’s experience during the past 
three months may not be out of place. 

If one supposes a journey to Egypt 
or Palestine involves only the same 
preparations and precautions as in a 
trip to Europe, he must at once dis- 
possess his mind of the idea. All the 
conditions, like the people one meets, 
are different from those to be met with, 
in, say England, Germany or even 
Italy. The climate is different and 
more dangerous to the unacclimated. 
The methods of travel are different and 
embrace hardships unknown to tour- 
ists in civilized lands. Deserts of 
sand and mountains of stones without 
herbage are not fertile plains, or noble 
Alps, and to traverse them means much 
fatigue, some physical danger and con- 
siderable risk to the health. All these 
things the strong and the prudent can 
overcome. One who knows how to be 
careful of his strength and cautiously 
ventures on what he is certain he can 
do, is reasonably safe from imposi- 
tions, accidents and disease. But it 
is no place for the invalid nor the in- 
cautious. 

Egypt should be visited before the 
heat of the Spring arrives, the earlier 
the better. The writer was there by 
April sixteenth, and it was too late by 
at least a full month. Everybody who 
understood what the enervating cli- 
mate of Cairo was by middle-April had 











gone away, and it was too hot for com- 
fort at Luxor as much as three weeks 
before. As a result an expedition plan- 
ned to take in the last named seat of 
the ancient monarchy of Upper Egypt, 
was, perforce, abandoned. It was 
stated that the heat was daily 102 de- 
grees in the shade at that faraway point 
400 miles up the Nile, and as it was try- 
ing and weakening at Cairo, even the 
strongest of us decided it was unwise 
to go farther south, and so missed what 
all intelligent travellers to Egypt have 
such a strong desire to see, the won- 
derful ruins of Thebes and Karnak. 

And the early afternoon hour is the 
time for rest and—if one can take it— 
slumber in all these hot countries. 
The man who cannot, or who will not 
start early on the day’s expedition and 
lay by from twelve to three or four 
o'clock, is likely to come to grief. Be- 
sides this, what he eats and drinks, and 
how he uses or keeps out of the night 
air, will largely regulate the condition 
in which he will leave the country, 
sick or well. Over-exertion and want 
of care in respect to the matters named 
are the cause of the slow fevers, 
whether malarial or typhoid, which 
originate there and follow the posses- 
sor till a sick bed and physician are 
the consequence. 

In Palestine there are all varieties of 
climate and of exposures. The tem- 
perature at Joppa may be 8o degrees, at 
Jerusalem 55 degrees and at Jericho 95, 
degrees, all in one day. It takes but 
six hours to go from Joppa to Jerusa- 
lem, andaboutanequal period of timeto 
get downtothe plains of Jericho, and the 
difference in altitude from the first to 
the second place is 3,000 feet (upward) 
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and from the second to the third 4,500 
feet downward. So it is all over Pal- 
estine. One morning you dre up on 
a mountain top with an overcoat neces- 
sary. By noon of that day you are on 
a plain so hot under the sun’s vertical 
rays that without protection to the 
head you may have a sunstroke. How 
can a man or woman not strong and 
prudent make these changes daily and 
keep his or her health? 

The worst traveling on the face of 
the earth is probably in the Holy Land. 
That is to say, if there is any worse, 
or as bad, we have never seen it, though 
no doubt wherever the Turk is the 
conditions of travel will be the same, 
provided Nature has done her share to 
make it possible to have wretched high- 
ways. We ought not to use the term 
“highways” at all to describe the bridle 
roads of Palestine, because there is no 
definite boundary to the road; there is 
no road at all. Everybody rides his 
horse, or donkey, or camel where he 
pleases. Any place where the Fall 


or Spring rains have made a sort of 
furrow through the stones, there you 


guide your animal. The best defined 
paths are where a divergence from them 
would mean tumbling down a preci- 
pice; and in all such cases the aim 
seems to have been to come as near to 
the point of tumbling without doing it 
as it is possible to do. And in the 
valleys a man’s field of barley, wheat 
or lentils is exactly the spot where the 
native thinks it wisest to push his way. 
Every man is at liberty to “go as he 
pleases” through the grain, and you 
must swallow many notions of justice 
to the farmer, as we understand it in 
America, as you tread down the ripen- 
ing crops. We mention this simply to 
show that roads as we understand them 
being unknown and untillable hills and 
precipices in the preponderance, one 
must not suppose he can see Palestine 
and travel through it on “flowery beds 
of each.”’- 

Our week’s camping experience was 
unique, full of humor, full of fatigue 





and risk, full of magnificent visions and 
sacred memoriés. But the usual pro- 
gram could be improved upon. That 
“usual program” is to start in at 
Jerusalem on horseback, do some thirty 
miles a day of hard riding, getting into 
camp late and leaving it early, pushing 
on whether it rains or whether it shines, 
and having no physician along to at- 
tend to the ill or injured, should 
any be so unfortunate as to come 
within one of the latter causes. 
What it would be to become sick, 
or to have a limb broken, say at 
Sinjil, two days’ journey—and a ter- 
ribly severe journey—from Jerusalem, 
and as far from Nazareth, we cannot 
conceive. The thought of it even now, 
as we have in mind the picture of a 
lady, in April, thrown head foremost 
on some stones by the stumble of a 
horse (fortunately with no injuries be- 
yond a severe fright) is painful. In 
the usual traveled country an English, 
or German, or Italian, or other phy- 
sician of experience and education is 
within reach; not so’'in the mountains 
of Benjamin or the hills of Samaria. 

We had as good a camping equip- 
ment, perhaps, as was ever put at the 
disposal of travelers. Bright-colored, 
Egyptian-worked tents, iron cots and 
good mattresses, matting and _ rugs, 
plenty to eat and well-cooked at that. 
There was nothing in the outfit which 
was not as comfortable as possible. 
The horses were used to the rocks and 
went over them as would have gone 
the unharnessed tame goats of the 
region. There was ample protection 
afforded at night by the watchfulness 
and guns of the soldiers put at our dis- 
posal by the government, or of the po- 
lice sent by the local sheiks. It used 
to be dangerous to one’s person to 
travel north through Samaria, but this 
danger is now eliminated when the 
party is large and with a proper leader. 
But even now no person or half dozen 
persons would be fool enough to trav- 
el there alone, without native guides 
and protectors. 
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It may interest some to know how 
large our last April’s caravan was. It 
consisted of about forty-five men and 
women, (including servants and help- 
ers), sixty-nine beasts of burden and 
eight tents. Usually the whole cav- 
alcade when together, as it rarely was, 
extended to a full mile in length, and 
sometimes to twice that distance. The 
tents and provisions were uniformly 
sent on in advance and did not stop 
during the noon hour, when the par- 
ty rested and lunched. Consequently 
when the day’s journey was ended, the 
tents were found at the camp in posi- 
tion, the evening meal almost cooked, 
and one could throw himself directly 
upon his tent-bed and rest, if he felt 
so inclined, till the dinner bell sounded. 

Tent-life of this kind—peripatetic tent 
life—is novel, inspiring, healthful, if one 
tries it in moderation. We may de- 
scribe it more at length another time, 
but enough to say: Try it, if you are 
willing to t-y it with good sense; don’t 
if you cannot control the matter to such 
a degree as to guard yourself from 
over-fatigue. 

Cairo is one of the most interesting 
cities in the whole world, with Damas- 
cus a close second. Jerusalem is the 
dirtiest place on earth, except the next 
village in Palestine, whatever it may 
happen to be. The sacred history, not 
to speak of traditions which are mostly 
far from sacred, and generally unrelia- 
ble, of every place in Palestine, makes 
a visit to them of uncalculable benefit 
to the preacher, and of profound inter- 
est to the lay Christian, but to the man 
whose thoughts are chiefly upon the 
practical and present, and who is 
non-religious, its cities are an insuffer- 
able quagmire of filth and backsheesh. 
The Plain of Esdraelon, the views near 
the hill of Samaria and the higher hill 
at Nazareth, and the Sea of Galilee, are 
four gem-places of the land and would 
be of any land; they alone, in whole 
or in part, would compensate for a 
journey from New York to the partic- 





ular spot; once seen are never to be 
forgotten. 

Greece is almost part of the Orient. 
It looks so little like modern countries 
of Europe and so much like a remote 
antiquity. If it only had rain twice in 
a while instead of half in a while—it 
rains there a few hours at a time five 
or six days out of the year—it would 
be one of the most rich and beautiful 
countries of the earth. Its beauty 
now is in its weddings of high moun- 
tains and the sea at almost all points 
on its borders, and the dreamy, poetic 
haze which covers both land and water. 
But Athens was the eye of the world 
in the days of Pericles and Plato and 
it is still one of the most charming lo- 
calities possible. He who once sees 
Athens from the area of the Parthenon, 
and who studies even for a few days its 
imperishable ruins, will be thereafter 
a wiser and ought to be a better and a 
happier man. 





THE LAWYER. 


Who asked you to bring a suit 

That you would win with costs to boot, 

And when you lost remained so mute? 
The lawyer. 


Who makes you with your neighbor 
fight, 
And when you're sued says he thinks it 
right, 
And sends a bill for advice, for spite? 
The lawyer. 


Who advised you to invest in land, 

Which when you sell lose all on hand, 

And causes you to say “Law be ——?” 
The lawyer. 


Who advised you to invest in mines of 
gold, 
And charged a thousand for the chance 
he’d told, 
And when you failed said, “We've both 
been sold,” 
The lawyer. 














Who told you that your wife was bad, 
That when you married you must have 
been mad, 
To get a divorce for you he’d be glad? 
The lawyer. 


Who on earth to Satan is near related, 
And in whose den you've often waited, 
To be told you and your wife are illy 
mated? 
The lawyer. 


Who lies to live and lives to lie, 
Never thinking of the “Being on 
High,” 
While all good creatures give up the 
ghost and die? 
The lawyer. 


Who in court calls the other a sinner, 
And while you are wondering who'll 
be the winner, 
You see them link arms and go out to 
dinner? 
The lawyer. 


Who makes black white, 
some other, 
That you were not born, nor had a 
mother, 
And makes you swear your sister is 
your brother? 
The lawyer. 


and _ black 


Who collects your claim and keeps it 
all, 
Never satisfied with his haul, 
He sends a bill as well, what gall! 
The lawyer. : 


Who causes all this earthly woe, 
And to heaven will never go, 
But be found in the deepest depths be- 
low? 
The lawyer. 


Who on the judgment day, I exclaim, 
Will be found in the hottest of the 

flame, 
Dunning some poor wretch who failed 

to pay a claim? 

The lawyer. 
George H. Bruce. 

New York City, May, 1899. 
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OBITUARY. 





MR. JAMES H. DURAND. 


Mr. James H. Durand, of Rahway, 
died in the Jersey City Hospital on 
May 25th, aged fifty-two years. He 
was stricken with heart trouble while 
attending the Masonic ceremonies in 
Phillips’ Hall, Jersey City, of which 
society he was an active member, hav- 
ing held all the offices in the Grand 
Lodge of Masons of New Jersey. He 
was selected Grand Master in 1893 and 
was re-elected in 1894. He received 
the highest honors in Masonry, the 
thirty-third degree, in Cincinnati, in 
September last. 

Mr. Durand was educated in the 
Rahway public schools, and read law 
with Thomas H. Shafer, Esq., of Rah- 
way, with whom he has been in part- 
nership for the past twenty-seven years. 
He was admitted to the New Jersey 
Bar at the November term, 1868. He 
was president of the National Assured 
Home Company of New Jersey, and a 
director of the New Jersey Building 
Loan and Investment Co., of Trenton. 





STATE NOTES. 





On May 23d; in Jersey City, three 
prominent members of the N. J. Bar, 
Governor Voorhees, Congressman Wil- 
liam D. Daly, of Hoboken, and Judge 
Frank Fort, of Newark, were advanced 
to the thirty-second degree ofMasonry. 

Mr. Joseph Coult, of Newark, with 
a party of friends, left on the 3d of 
May for Nova Scotia, where they will 
try their luck in salmon fishing. Later 
they will go to Moosehead Lake. 

Senator Mahlon Pitney, who has 
practiced law in Morristown since 1882, 
has removed his headquarters to the 
Prudential Building, Newark. 

On the 1st of May ex-Judge Thomas 
N. McCarter, Jr., retired from the law 
firm of McCarter, Williamson & Mc- 
Carter, and opened an office in the 
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Lawyers’ Building, 164 Market street, 
Newark. 

In the Union County Circuit court, 
on May 10th, Justice Van Syckel cut 
down the list of cases to be tried to 
four, and only one of these before a 
jury. The others, owing to the law- 
yers who had the cases in charge not 
being ready when the same were called, 
had to go over until next term. 

At the opening of the May term of 
court in Cumberland county, a gavel 
was presented to Judge Trenchard and 
an officer’s club to Prosecutor Fith- 
ian, as well as flowers to both by the 
members of the Bar and friends. Mr. 
James J. Reeves, of Bridgeton, made 
the presentation. 

Mr. Chandler W. Riker, of Newark, 
was formally sworn into the office of 
Prosecutor of the Pleas of Essex coun- 
ty by Judge Fort on May 17th. He 
has re-appointed Mr. Louis Hood as 
Assistant Prosecutor, and the latter 
will be sworn as soon as he receives 
his commission from the Governor. 

Ex-Assemblyman Charles N. Cod- 
ding, of Westfield, was on May 4th, 
appointed Assistant Clerk of the Su- 
preme court by Supreme Court Clerk 
William Riker, to succeed Senator Ed- 
ward C. Stokes, who has just been 
elected president of the Mechanics’ Na- 
tional Bank of Trenton. Mr. Codding 
was a member of the Legislature dur- 
ing the years 1894 and 1895, and has 
been an active Republican. 





AN HIBERNIAN PHILOLOGIST, 


into a 
lawyer’s office one day and said, “Well, 
I see the bankrupt law is passed.” The 


An old Irishman dropped 


lawyer said, “Yes.” Said the Irish- 
man, “Then I’ll get my money out of 
the bank quick.” “Why will you do 
that,” he was asked. “Sure,” said he, 
“don’t bankrupt mean bank broke, 
and, if the bank’s broke, won’t I lose 
my money?” 





NOT BRIEF BUT A BRIEF. 


A dissenting judge recently began 
his opinion by saying by saying he 
“would give brief expression” to his 
reasons, and then kept on being brief 
until his opinion exceeded 10,000 
words. 


ee te ee + 


TIME IS MONEY. 


A young lawyer who consulted a 
lawyer recently was surprised at the 
amount of the lawyer’s services, and, 
in a huff, demanded an itemized bill. 
To his surprise, when he got it he 
found that $5 had been added. 

“Why, this is worse than ever. You 
have soaked me $5 more,” he said. 

“Yes,” said the lawyer; “that is for 
the work of itemizing.” 





REGULATION AS TO SEARCH FEES 
IN CASES IN CHANCERY. 


Chancery Clerk Thompson, on April 
19th, issued a circular to the members 
of the Bar in reference to Rule 219, as 
follows: 

“As much confusion has_ resulted 
from a misunderstanding by many 
members of the Bar of the true mean- 
ing of Rule 219, governing the taxa- 
tion of the costs of searches in both 
foreclosure and partition cases, a state- 
ment of what is required to enable the 
clerk to include such expenses in the 
taxed costs is given hereunder. 

“I. The abstract presented in parti- 
tion cases and the search in foreclosure 
cases must show the number of years 
and books searched against each per- 
son, so that the court may be enabled 
to judge whether the fees charged 
therefor are legal fees, and must be in 
in the general form in use by clerks 
and registers for official searches. 

“2. Such searches (in foreclosure 
cases) must not extend back of the 
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mortgage being foreclosed, without a 
Satisfactory explanation of the reason 
therefor. 

“3. In no case will such expenses be 
taxed unless there is a certificate that 
the fees incurred do not exceed legal 
fees. 

“4. If the Master (in foreclosure cases) 
does not certify as to the proper legal 
fees for the search, an affidavit of the 
complainant or his solicitor, of such 
fact, must accompany the search. 

“5. This statement applies only to 
unofficial searches.” 





NEW JERSEY COUNTIES. 

New Jersey was settled early in the 
seventeenth century and during its first 
hundred years it developed into nine 
counties with boundary lines loosely 
defined, and it was not until 1709, in 
the beginning of the eighteenth cen- 
tury, that an act was passed defining 
the boundaries of the nine counties. 
These were Bergen, Burlington, Cape 
May, Essex, Gloucester, Middlesex, 
Monmouth, Salem and Somerset. 

During the eighteenth century four 
more counties were set off. These 
were Hunterdon from Burlington in 
1713, Morris from Hunterdon in 1738, 
Sussex from Morris in 1753, and Cum- 
berland from Salem in 1747. 

Eight counties were created during 
the nineteenth century, the first being 
Warren after the lines had remained 
unaltered for seventy-seven years. It 
was set off from Sussex in 1824. Pas- 
saic came next, being set off from Es- 
sex and Bergen in 1837. Atlantic was 
set off from Gloucester in 1837, Mercer 
from Hunterdon, Burlington and Mid- 
dlesex in 1838, Hudson from Bergen in 
1840, Camden from Gloucester in 1844, 
Ocean from Monmouth in 1850 and 
Union from Essex in 1857. 

During the last forty-two years num- 
erous attempts have been made to set 
off new counties, but it seems to have 





become a settled policy not to create 
any more counties.—Jersey City Jour- 
nal. 





BOOK NOTICES. 


DICKINSON’S NEW _ JERSEY 


EQUITY REPORT, Vol. XI. Re- 
ports of cases decided in the Court 
of Chancery, the Prerogative Court 
and on Appeal in the Court of Er- 
rors and Appeals of the State of New 
Jersey, S. Meredith Dickinson, Re- 
porter, Vol. XI., Trenton, 


N. J. 


The first part of the volume contains 
the cases decided in the October and 
November terms of 1897, and the sec- 
ond part the cases decided in the Feb- 
ruary and March terms, 1898, and we 
have not yet official reports of any 
cases decided within a year past, but 
we may hope to receive before long 
the first part of Volume XII. The 
present volume contains additional 
Chancery rules, Nos. 219 and 220, pro- 
mulgated on January 2, 1895, and March 
6th, 1896, and the Revised Rules of the 
Court of Errors and Appeals promul- 
gated November term, 1808. The 
volume contains many interesting and 
important cases, and the variety of the 
subjects dealt with in a single volume 
shows how many phases of modern 
business are dealt with by the Court 
of Chancery. 

In connection with the case of Stern- 
berg v. Wolff, p. 380, the reporter has 
taken the pains to ascertain from the 
New Jersey Law Journal the final dis- 
position of the case, and has added a 
note showing that, notwithstanding the 
decision of the Court of Errors, that a 
receiver pendente lite might be ap- 
pointed in case of a deadlock in the 
management of a corporation, the 
Court of Chancery refused, on the facts 
appearing after the decision on appeal, 
to make the appointment. (21 N. J. 
Ee J. & 74.) 
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GENERAL DIGEST AMERICAN 
AND ENGLISH ANNOTATED. 
Refers to all Reports Official and 
Unofficial. Vol. VI, New Series. 
The Lawyers’ Co-Operative Publish- 
ing Company, Rochester, N. Y. 


1899. 


This volume covers all the reported 
decisions of all the courts in the United 
States, of the higher courts of England 
and the Supreme court of Canada, with 
many important cases from other Ca- 
nadian courts, including all officially 
reported cases and all cases not to be 
officially reported which were first pub- 
lished between July 1, 1808, and Jan- 
uary I, 1899. 

This Digest is extremely valuable, 
not only because of the vast accuniula- 
tion of cases digested therein, the book 
having no less than twenty-three hun- 
dred and fifty pages, but for the very 
valuable citations added to many of 
the cases digested. Thus, nearly every 
page contains one or more list of 
cases cited in a certain opinion, and by 
this method reference to all the law 
that is valuable is placed before the at- 
torney. Each topic is preceded by a 
thorough analysis thereof, and in this 
analysis the matter which follows is 
sub-divided into numerous chapters 
and sub-divisions. Cross references 
are also added. The state in which the 
decision has been rendered is printed 
in prominent type, so that in searching 
for the decisions of a particular juris- 
diction one can readily find them with- 
out’ hunting through much fine print. 
For ready reference to all the recent law 





this publication cannot be surpassed. 
Taking as an example the section on 
evidence, we find the subject matter 
divided into thirteen chapters. Chap- 
ter I, Judicial Notice, II, Presump- 
tions and Burden of Proof; III, Best 
and Secondary Evidence; IV, Docu- 
mentary Evidence; V, Demonstrative 
Evidence; articles and things; view of 
jury; VI, Parol and Extrinsic Evidence 
Concerning Writings; VII, Opinions 
and Conclusions; VIII, Confessions; 
IX, Admissions; X, Hearsay; Decla- 
rations; Res Gestae; XI, Relevancy 
and Materiality; XII, Weight; Effect; 
Sufficiency; XIII, Editorial Notes, L. 
R. A., and the sub-divisions as outlin- 
ed under these thirteen headings cover 
five columns of closely printed matter, 
while the subject of evidence itself 
takes up two hundred and three pages 
of finely printed matter. 


A TREATISE ON THE LAW OF 
COMMERCIAL PAPER. By 
Joseph F. Randolph. Second Edi- 
tion. Three volumes. St. Paul, 
Minn.: West Publishing Co. 1899. 
Above work received and_ will be 

further noticed next month. 


THE LAWS OF NEW JERSEY RE- 
LATINGTO BANKS AND BANK- 
ING, TRUST COMPANIES AND 
SAFE DEPOSIT CORPORA- 
TIONS, in force March 24, 1899. 
Revision of 1899. Compiled under 
the authority of the Department of 
Banking and Insurance by James B. 
Dill, of the New Jersey Bar. Soney & 
Sage, Law Book Publishers, New- 


ark, N. J. 18090. 





